IN THE MATTER OF A GRIEVANCE ARBITRATION

BETWEEN:

MEDIA AND COMMUNICATIONS WORKERS OF ALBERTA, LOCAL 30400-COMMUNICATIONS WORKERS OF AMERICA

- AND -

THE RED DEER ADVOCATE

CONCERNING THE GRIEVANCE OF JANICE CONTANT

RE FAILURE TO OFFER APPRENTICESHIP 

DECISION
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Timothy J. Christian, QC, Sole Arbitrator
FOR THE EMPLOYER:

Mr. Phil Ponting, QC, Counsel

Mr. Fred Gorman, Publisher, Red Deer Advocate

Ms. Nancy Eby, Manager, Human Resources

Mr. Derrick Olinek, Production Manager

FOR THE UNION:

Mr. Nelson Roland, Counsel

Mr. Luis Rufo, Secretary-Treasurer

Ms. Janice Contant, Grievor

INTRODUCTION: 
The sole Arbitrator was appointed by the Parties by letter dated March 24, 2004.  Hearings were held in Red Deer on June 30, September 9 and 10, December 1, 2 and 3, 2004, June 13, 2005, and September 6, 2005.

At the outset, Counsel agreed that the Arbitrator was properly appointed and had jurisdiction to proceed and hear the matters raised in the submission to arbitration.  

I would like to thank Counsel for their courtesy throughout this extended proceeding.

ISSUE: 
The Union grieved the refusal of the Employer to offer an apprenticeship to the Grievor who was the senior applicant. 

The Employer responded that the seniority of the Grievor would apply only if she was equally qualified with the person who ultimately was appointed to the position.  The Employer contended that the Grievor was not so qualified as she did not have a good attitude.

EVIDENCE :

In the course of the proceedings, it was determined that it would be useful for the Arbitrator to take a view of the production facilities of the Red Deer Advocate.  As a result, the Arbitrator and Counsel were given a tour of the pressroom and related facilities of the Red Deer Advocate.  

The Employer posted a notice that it had an opening for a full-time apprentice pressman to join the pressroom team.  According to the notice: 

Working in a high-volume, fast-paced environment, the successful candidate will work enthusiastically with others as part of a team, be available to work shifts/weekends and to demonstrate proven mechanical aptitude and willingness to learn.  

The Grievor and a fellow employee, Scott Wood, submitted applications for the new position.  Scott Wood’s date of hire was August 2000.  The Grievor’s date of hire was October 1995.  Therefore, the Grievor was senior by some five years.  Mr. Scott Wood was ultimately appointed to the position.

The Union advised Mr. Wood that the Union had filed a grievance on behalf of the Grievor against the Employer for its failure to offer her an apprenticeship in the pressroom.  The letter went on to say: 


It is the Union's position that Ms. Contant (the Grievor) was the senior member and, therefore, should have been offered the apprenticeship.  There is a possibility that should the Union be successful in arbitration, that the Employer may remove you from your apprenticeship in the pressroom and return you to your previous position.  As a consequence, you have an interest in the outcome of the grievance arbitration and have the right to attend, to take part in the hearing as a party, to make submissions, to lead evidence and to examine and cross-examine witnesses.  

Mr. Wood did not appear or make any representations to the Arbitrator.

Mr. Derrick Olinek, who is currently the press foreman production co-ordinator, testified that after applications were received from the Grievor and Scott Wood, interviews were arranged.  The manager of Human Relations, Nancy Eby, and Gary James, who was then the press foreman, conducted the first interview with both applicants on October 24, 2003.  Notes were prepared of the interview by Nancy Eby.  

A second round of interviews with each of the candidates was held on October 30, 2003.  Derrick Olinek and Nancy Eby conducted the interview and notes were prepared by Nancy Eby.

Reference checks were made by Derrick Olinek on October 31, 2003.  Notes were made by him of each of the reference check discussions.  On November 3, 2003, Mr. Olinek wrote a memorandum to the publisher, Fred Gorman, recommending that Scott Wood be hired as the apprentice pressman.  In that memorandum, Mr. Olinek said: 

The contract says that the determination must be based on qualifications and ability.  With both having worked in our pressroom for three years there is little doubt in my mind that the two of them are equal in qualification.  I believe, however, that physical ability is the determining factor.  Attitude, as we all realize is difficult to objectively prove although I firmly believe it carries as much weight as the physical factor.  

Following completion of the report, Mr.  Olinek met with the publisher in Mr. Gorman's office.  He went over his memorandum but did not recall any specific questions which were asked by Mr. Gorman.  At the end of the conversation Mr. Gorman concurred with Mr. Olinek’s recommendation and authorized him to hire Scott Wood.  The meeting took approximately 15 minutes.

After the meeting with Mr. Gorman, Mr. Olinek called in Scott Wood and offered him the position.  Mr. Olinek called the Grievor at home and told her that she was not successful.  

Mr. Olinek testified that he told the Grievor that the decision had been made to hire Scott Wood.  The Grievor asked why, and Mr. Olinek replied that the main reason was physical ability.  He said that Scott was more physically skilled to handle the job.  The Grievor said “thanks” and that was the end of the conversation.

Mr. Gorman testified that the decision was his alone to make.  During the interview process he became aware that Mr. Olinek was having some difficulty coming to a recommendation and that there were concerns about the physical ability of the Grievor to perform the job.  Mr. Gorman called his Red Deer lawyer, Chris Rickards.  Mr. Gorman asked his lawyer what the issues were concerning size and physical ability in an employment situation such as that he faced.  His lawyer advised him about a case in Kelowna (Meiorin) involving women firefighters and told him about a duty to accommodate physical limitations, such as size.  Mr. Gorman was aware that if size and physical limitations were to be the governing factor in the decision, there could be a human rights issue with the decision.  

On cross-examination, Mr. Gorman denied that he discussed with his lawyer a way to avoid the problem.  He denied the suggestion that he had realized that a way to avoid the problem was to reject the Grievor on a different basis.  Mr. Gorman said his intention was not to reject anybody but to pick the best candidate.  Mr. Gorman said that he came to his decision after reviewing the interview notes, the notes of the reference checks and the memorandum prepared by Mr. Olinek.  He testified he was surprised to receive the memorandum from Mr. Olinek because this was not the usual practice.  He decided to ignore his recommendation insofar as it was based on the physical limitations of the Grievor.  Instead, he reviewed the other notes and came to the conclusion that Scott Wood was the superior candidate because he had a better work ethic, communication skills and interpersonal skills.  In short, he concluded that the Grievor's attitude was not as positive as Scott Wood’s.

Mr. Gorman testified that he relied principally upon the reference check with the Grievor's supervisor, Mr. Don Ton.  He said that Don Ton had a big influence on him.  He testified that he was not concerned about the reliability of Ton’s opinion because he has had several dealings with him and that he is a decent family guy.  He had no reason to question whether Don Ton acted in good faith in providing his opinion about the Grievor.  He said he thought that Don Ton’s opinion was reliable.  He said he was not concerned about the following points raised in the memorandum from Derrick Olinek: 

During the interview process, Janice pointed out that there seems to be a personality conflict between her and Don Ton that she implied might influence his opinion of her abilities.  She mentioned that he might be jealous that she is living with Jody who was once Don’s best friend.  She also spoke about some confrontations where Don, in the interests of efficiency, expected her to work through breaks that the contract clearly states she is entitled to.  

These comments did not cause Mr. Gorman any concern because he said the Grievor's inability to get along with supervisors was a constant theme throughout her career.  In Mr. Gorman’s view the concerns Don Ton had with the Grievor’s ability were primarily operational.  Mr. Gorman did not take any further steps to explore the issue of a possible personality conflict.  He did not ask for a further report from Don Ton. 

Mr. Gorman was asked about the fact that the Grievor mentioned that Don Ton might be jealous because she was living with Jody Foon.  He responded that Don is not that petty.  When asked whether the Grievor was petty to suggest that, Mr. Gorman replied that he did not say the Grievor was petty but that Mr. Ton was a good family man.  He said he would hire him back in a heartbeat and that he respected Don Ton.  Mr. Gorman said he saw a communication issue consistently throughout the Grievor's career and that he saw as part of the communication problem the fact that the Grievor was not happy and did not talk to her co-workers.  He did not take any steps to find out why the Grievor was not talking to John Hoang and attributed it to her poor communications skills.  Mr. Gorman accepted Don Ton’s conclusion that the Grievor was not a team player and that she demonstrated that throughout her career.

Mr. Gorman testified that he ignored Mr. Olinek’s opinion that the Grievor did not have the physical ability to perform the tasks.

Mr. Gorman testified that he did not tell Nancy Eby or Derrick Olinek that decisions should not be based on physical ability and that he was going to ignore that factor totally.

Mr. Gorman was referred to the notes of the reference checks with Don Ton, and in particular, paragraph 8 dealing with the question “What are his/her weak points?"  In response to that question Mr. Ton said "seems more a member team with mailroom (more ladies.)"  Mr. Gorman said that a red flag did not go up for him when he read that comment.  He felt it simply meant she had friends in the mailroom.  He did not take from that comment that Mr. Ton’s view of the Grievor had everything to do with her gender.  Mr. Gorman did not consider it significant that Mr. Ton said that the Grievor was a better team player with the ladies in the pressroom than the men.  Mr. Gorman acknowledged that there had never been any female pressmen before the Grievor.

Mr. Gorman said he did not see that Mr. Ton was suggesting that one reason the Grievor was not a team player was because she was a lady.  

Mr. Gorman testified that despite the comments by the Grievor about Mr. Ton, he continued to have confidence in Mr. Ton’s assessment of the Grievor.  He said that he completely discounted the Grievor's opinion about Don Ton and relied on Mr. Ton’s assessment.

Mr. Gorman testified that he made use of the reference checks for Scott Wood provided by Gary James and Thelma Welland.  In considering the Grievor’s reference checks, he did not take into account to the information provided by Gary James as he had only worked with the Grievor for two nights.  He did consider the reference checks provided by Thelma Welland and Don Ton.  He also relied upon a telephone reference check with Chris Solomon.

Mr. Gorman testified that he supported women in the workplace and that, for example, he gave Nancy Eby a promotion.  He said he took pride in supporting women's rights and this was a core value to him.  He said that he knew he had a duty to accommodate the Grievor and that if she was qualified she would have been appointed to the job.

POSITIONS OF THE PARTIES:

POSITION OF THE UNION: 
Counsel submitted that the grievance concerned the failure of the Employer to offer an apprenticeship position to the Grievor.  The Employer’s action was contrary to Article 8 of the Collective Agreement.  Article 8.6 provides that selection of the successful candidate shall be based on ability and qualifications.  Where two or more applicants are equivalent in ability and qualifications, the position shall be given to the employee with the most seniority.

Counsel submitted that the assessment under this Article must be carried out in a reasonable manner.  The criteria must be reasonable and the exercise of judgement with respect to ability and qualifications must be reasonable too.  Any data and opinions relied upon must also be reasonable.  Where there is a concern respecting the data or opinions, something should be done to make sure there is no need to rely on faulty data or opinions.  

The second sentence of Article 8.06 provides that seniority is the tiebreaker.  Seniority ranks second in consideration.  It is inappropriate to avoid the consideration of seniority by using faulty judgement with respect to ability and qualifications.  Article 8.08 brings a human rights element into the hiring process.  Even if this Article were not present in the Collective Agreement, the human rights element is necessarily present due to the statutory requirements in human rights legislation.  Section 7 of the Human Rights Citizenship and Multiculturalism Act prohibits discrimination with respect to employment practices.  Even if Article 8.08 were not in the Agreement, the Employer would still have to respect the human rights of the applicants in the process.

The Supreme Court of Canada has recognized human rights legislation as quasi constitutional.  

The Union's secondary position is that Article 8.8 was violated because the Grievor was passed over due to her physical characteristics and sex.  The physical stature of the Grievor was consistently raised.  The Grievor’s gender was also at issue because women are weaker.  This point was dealt with by the Supreme Court of Canada in the Meiorin decision.  (British Columbia (Public Service Employee Relations Commission v. British Columbia Government and Service Employees’ Union and British Columbia Human Rights Commission [1999] 176 DLR (4th) 1).

Furthermore, Article 15 of the Collective Agreement sets out the training provisions.  The Union asserted that the Grievor received less training than she ought to have and that the training was artificially stopped soon after it started.  On the other hand, the successful male candidate received more training than the Grievor.

Appendix H sets out the harassment policy.  The definition is broad enough to include the actions and behaviors of Mr. Ton.

The third paragraph of the policy statement indicates that a Union employee may choose to pursue her complaint either by using the complaint procedures set out in the policy or by following the grievance procedures of the Collective Agreement.  Here, the Union has decided to advance this matter through the grievance procedure.

In Article 8.08, the Parties have added physical characteristics to the list of prohibited grounds of discrimination.  This provision does not appear in the Human Rights Citizenship and Multiculturalism Act.
Counsel reviewed the exhibits.  He pointed out that Exhibit 17 is a critical document as it constitutes the final written word as to management's considerations with respect to the selection of the successful candidate, including the factors considered and weighed and relied upon.  The document also includes a review of the attitude of the Grievor and the data upon which individuals relied in coming to conclusions about her attitude.  

Exhibit 23 is a performance appraisal of the Grievor after she got the pressman helper job.  The review is positive except for her ability to lift roll shafts.  There is also attached a handwritten note from Don Ton dated September 21, 2000.  This note should be compared with what Ton said in the later phone interview about the Grievor.  His view of her radically changed.  This is important because Ton was the Grievor’s immediate supervisor in the pressroom and the most relevant person with respect to her skills and attitudes.  He was quoted extensively in Exhibit 17.  Mr. Ton’s opinion was the one the publisher relied upon without qualification and despite the fact there were numerous red flags which should have suggested caution in accepting what Ton said about the Grievor.  The fact that those red flags were ignored indicates how incredibly biased was the judgement with respect to the attitude of the Grievor.  It shows how suspect were the purported reasons for rejecting the Grievor.

Exhibit 23 was made around the end of September 2000 and pre-dates the personal relationship between Jody Foon with the Grievor and the unfortunate reaction Don Ton had to that relationship.  

In this case, the testimony of Mr. Gorman, the publisher, came as something of a surprise.  In some sense his testimony made the job easier.  He removed the necessity of arguing that the Employer should be ordered to accommodate the Grievor in the job of apprentice pressman should it become necessary to accommodate her physical characteristics.  Mr. Gorman said size was not an issue and if it had become necessary to accommodate by procuring whatever was needed, subject to undue hardship, the Company was prepared to accommodate the Grievor.  That issue is therefore settled.

Should it be found the Grievor ought to have been given the position, there should not be any issue at all as to accommodation.  For example, the purchase of roll jacks or distribution of work would allow her to avoid that which she cannot do.  Or two persons could be assigned to moving rolls, especially the big ones.

The surprise arose out of the idea that the main reason for refusing the job to the Grievor had nothing whatever to do with size or strength.  The Union was surprised because Derrick Olinek told the Grievor she did not get the job because of her physical size.  Mr. Olinek told the Grievor that Scott was more physically capable of doing the job.  Nothing was mentioned about her attitude.  That is particularly interesting given what we have heard from Mr. Gorman about his brief instructions to Mr. Olinek to keep his comments general.  Despite the advice of the publisher, Mr. Olinek got specific and mentioned only physical ability.  Our surprise was amplified because the history recounted by the Grievor, and not contradicted by the Employer, concerned her initial difficulty about becoming a fly boy or pressroom helper in the first instance in 2000.  She related a statement by Mr. McCauley in which he said that women do not have the upper body strength to perform pressroom helper work.

The Grievor applied for the position but did not get it.  Some male was hired off the street.  She grieved and she was given a second interview.  This occurred after they had already hired a male.  Eventually, the male did not work out and they hired the Grievor.  The Grievor did pretty well on her three-month review.

Given that background and what appeared to be the prejudice of management against letting women work in the pressroom, it was surprising to learn that gender and strength were not an issue, but that attitude was everything.

It is important to recall that there are no showers for women and press work is dirty.  There is no women's change room and the Grievor had to wait three months to get a uniform.  She had to change in the women's restroom in the main part of the building.

Nevertheless, the Employer said it all came back to the fact the Grievor was not a team player and had a poor attitude about her work.

When assessing the evidence, the Arbitrator must keep in mind the balance of probabilities, and consider whether at some point the Employer's explanation by Mr. Gorman has tipped to the improbable.

Exhibit 17 is the operative document.  It is the memo from Mr. Olinek to Mr. Gorman, copied to Ms. Eby.  This memorandum recommended that Scott Wood be appointed based on physical ability and attitude.  In the third paragraph, Mr. Olinek  wrote that the two applicants were equal in terms of qualifications.  He added that physical ability was the determining factor.  

Counsel submitted that the information about attitude came from Mr. Don Ton, the supervisor and night foreman while the Grievor was in the pressroom.  However, the Grievor alerted everyone that there was an apparent personality conflict with Don Ton, who was jealous of the relationship between the Grievor and Jody Foon.  This is a very important point to take into account.  The person who made negative statements about her negative attitude and upon which Mr. Gorman expressly relied, without qualification, was never called as a witness.  Counsel asked that the Arbitrator draw an adverse inference from that fact because on the face of what Mr. Ton said, there were some serious questions to be asked about his opinions about the Grievor’s attitude, especially since they were so heavily relied upon by Mr. Gorman.  

What went awry after September 24, 2000 to turn her into a person plagued with a bad attitude who did not say “hi” to Mr. Ton?  The Grievor's explanation is that she made the mistake of going out with Mr. Ton’s best friend, Jody Foon.   It is necessary to look at Don Ton and what he had to say, or what was reported.  Exhibit 16 is Derrick Olinek’s reference check with Don Ton.  Compare that with Exhibit 23.  The Grievor changed from a willing worker who worked well with the crew to someone who needed supervision and slacked off somewhat.  The Grievor was never advised of her bad attitude or told that she needed direction or that she slacked off.  None of the telephone reference checks were put to her.  They were all done after the interview.  The Grievor did not have a chance counter any of the attitude issues.

Nevertheless, Ton was not completely quoted or red flags would have been flying all over the place.  Ton commented that the Grievor did not talk to him or John and would not even say “Hi.”

One might think that she was antisocial, if we did not learn there was a problem that Ton wanted to bring into the workplace issues concerning her relationship with Jody Foon.  If we did not know that we might say she is just antisocial.

Don Ton’s behaviour was the reason the Grievor kept it all business.   We could see why she communicated for business purposes only.  What else can you do with a supervisor who brings personal issues into the workplace?  The comments of Ton also did not explain that the Grievor did not speak to John because she was concerned that he was essentially stalking her.  

With these explanations one can understand why the Grievor did not say “hi” to John or Don.  Without an explanation, she seemed antisocial.

Nevertheless, her antisocial behavior did not apply to Jamie or Jody.  Maybe that is because they treated her decently.  Don Ton’s response to the question “What are his/her weak points” ought to have raised a red flag.  Ton said that the Grievor "seems more a team member with the mailroom (more ladies) than teamwork/communication in pressroom.”  That comment should have caused some concern.  It should have indicated that there may be gender discrimination going on with Ton.  However, it did not bother Mr. Gorman, although maybe  it did enough for him to call his local lawyer with respect to the selection process.  

The ramifications of the statement in the foregoing paragraph are significant.  It led to Don Ton saying that he would not rehire the Grievor, that she did not try to get along and was moody.

Counsel submitted that one might not have a positive attitude if one were mistreated by a supervisor because one was going out with his former best friend.  It would also be difficult to work side-by-side with someone who may be stalking one.  It would also be difficult to have a positive attitude about the supervisor who had an attitude that one was better able to get along with the ladies in the mailroom and who cut off training that would have been beneficial to career development.  

It is a shame that Mr. Gorman relied so heavily upon Don Ton's assessment of the Grievor’s attitude.  It is a shame that the Grievor was not able to comment on the negative statements about her or any other statements.  It is clear the Grievor had a full and rational explanation which could have altered the perception of the "attitude problem."  It seems the reality is that if we assume, for the sake of argument, that the operative reason for rejection was attitude, the Employer has no case.  

The Employer has Don Ton, a sexist individual who brought personal business into the workplace.  Don Ton went from being a big supporter to someone who gave her an F on attitude and said he would not rehire her.  

From Exhibit 17 it is clear that there was a pronounced concern about the Grievor's ability to handle the physical demands of the job.  This can be seen at the bottom of page 1 of the Exhibit: 

Don reported that early on in her tenure as a pressman’s helper that he found that she struggled with the heavier work (moving rolls, lifting shafts) so he limited her to cleaning ink wells.  

It seems that Ton limited the training available to the Grievor because of her physical ability.  Yet, there is evidence that she was changing shafts continuously.  Throughout, there were concerns raised about her physical ability to move rolls.

The Employer has a double problem.  They were making a selection and were about to reject the Grievor because of her physical limitations.  However, the Employer called his lawyer and found out that if they discriminated against her on physical grounds, this would involve a human rights element and would likely be contrary to the Meiorin case.  At that point, the Employer decided to use a ruse to avoid that result and called it attitude.  The Employer now says the physical limitations had nothing to do with the decision.  Their ruse has a huge hole in it.  That ruse is Don Ton who must not be believed.

Counsel for the Union noted that physical abilities were not a consideration.  He said the whole case turned then on the opinion of Don Ton as to the attitude of the Grievor.  

The Grievor was not given a chance to refute the reference checks even though the decision concerned her attitude.  The Employer unequivocally accepted the negative attitude reports and ignored extreme red flags.  It was not until the end of the case that we heard that physical ability had nothing to do with the Employer’s decision.  In the Employer's opening statement there was no mention made that a bad attitude was a decisive factor or a factor at all.  In his call to the Grievor informing her of the reasons she was not selected, Mr. Olinek only referred to the physical issues and said that Scott was physically superior.  He did not mention attitude.  Even in his evidence before the Arbitrator, Olinek said that his main concern was that the Grievor might hurt herself.

It was utterly unreasonable for the Employer to rely at all on Don Ton's opinion with respect to the Grievor’s attitude.   His report was affected by his own attitude.  It is fundamentally unfair to rely on Don Ton's opinion.  The Grievor is the first woman in the pressroom and there are no facilities there for her.  The Employer ignored all the red flags.  The Employer did not call to testify the one person, Don Ton, whom they relied upon.  They never called him because he would have been a huge liability.  They knew that he could not withstand cross-examination.  They knew it would demonstrate bias against the Grievor because of Jody’s relationship with her.

The Employer’s determination was based on bad data, but it is also suspect.  It is inexplicable that Mr. Gorman would  have called his lawyer about the issue of strength if it were not going to play a role in his decision anyway.  The Meiorin case did not change the Employer’s grounds for failing to make the appointment.  It is unbelievable that Mr. Gorman did not discuss this matter with the human resources person, Ms. Eby.  It is unbelievable that Mr. Gorman did not communicate to Mr. Olinek his reasons for not appointing the Grievor.  Instead, Mr. Gorman said that Mr. Olinek screwed up when he told the Grievor the decision had to do with physical ability.

It is not enough for Mr. Gorman to say that Mr. Ton is a good family man or a good worker.  It is necessary to look at what he said and also to ask whether someone who said that is trustworthy.  It is necessary to ask whether a person like Mr. Ton could fairly assess attitude and report on it.

The reports of the Grievor’s moodiness are inaccurately reported.  There are reasons why the Grievor might not be happy or a team player or feel part of the team.  Perhaps the Grievor was tired of being discriminated against and of having personal resentments brought into the workplace.  She might have been tired of being stalked.

A sexist might interpret assertiveness or resolution in a woman as moodiness.

It is clear that but for attitude the candidates were equal in terms of qualifications.  Indeed, it is not necessary to come to a conclusion about whether they were equal physically because equality can come from accommodation and it was promised by Mr. Gorman.

The Union requested that the Employer be ordered to place the Grievor in the position she applied for.  Furthermore, the Union requested an order that the Employer pay any differences in salary or wages which she ought to have been paid as of the date the successful candidate was placed in the position and that the Arbitrator remains seized with respect to remedy.  

Counsel for the Union referred the Arbitrator to several authorities.  He began with Brown and Beatty, Canadian Labor Arbitration page 6:3300, in support of the view that an Employer cannot make use of unclear, subjective, discriminatory, arbitrary, or unbalanced criteria in determining qualifications.  Counsel submitted that the Employer did not fairly or uniformly apply standards and that they were arbitrary and irrelevant and that illegitimate considerations were taken into account.  Different rules were applied for women.  This was not a balanced assessment.  It is necessary to question the propriety of the standards, attitude, and moodiness which was incredibly sexist and biased against the Grievor.  She was the only woman in the pressroom.  She was the only woman who was a friend of Ton’s best friend.  That fact marks the impropriety of the standards.

Counsel referred the Arbitrator to:

C
The decision the Supreme Court of Canada in the British Columbia (Public Service Employee Relations Commission) vs. BCGSCU (Meiorin) (1999) 176 DLR (4th) 1; in support of the proposition that there is a more sophisticated understanding of the causality of discrimination which is applicable to the true reasons for refusing the Grievor’s application this case.  

C
CNR v. Canadian Human Rights Commission [1987] 1SCR 1114 in support of the proposition that discrimination based on physical ability is systemic discrimination based on gender. 

C
UFCW Local 401 v. Alberta Human Rights and Citizenship Commission [2003] A.J.  No. 1030, as an example of the Meiorin decision being applied by the Alberta Court of Appeal.  

C
Toronto Star Newspapers Ltd. and International Association of Machinists and Aerospace Workers, Local 235 (1995) 47 LAC (4142,) where age was improperly used as a distinguishing and discriminatory feature.  In this case, the question is how reasonable was the data and the judgement used to come to the conclusion with respect to the Grievor's attitude.

C
Kingston Police Service Board and Kingston Police Association (2003) 119 LAC (4th) 385, in support of the view that where attitude is to be relied upon as a basis for decision, a person has a right to respond to the information upon which the Employer bases its decision. 

C
Metropolitan Toronto Board of Commissioners of Police and Metropolitan Toronto Police Association (1980) 26 LAC (2d) 117, in support of the view  that if an Employer is going to rely on an Employee's attitude it must do so fairly.

C
United Nurses of Alberta, Local 115 v. Calgary Health Authority (2004) A.J. 8, with respect to the application of the Meiorin decision by the Alberta Court of Appeal.

Counsel concluded that where an Employer relies upon a criterion for selection that is so inherently subjective as an assessment as to attitude, such a reliance must be subject to special scrutiny at all levels.  Counsel asked that the Arbitrator subject the Employer’s statements to strict scrutiny, look at all of the factors and find that the Employer failed to carry out the selection in a fair and reasonable manner.

POSITION OF THE EMPLOYER: 
Counsel submitted that this grievance arises out of the posting for the position of apprentice pressroom helper.  The criteria are set out in the job posting and those are the criteria against which Mr. Gorman made his decision to select the best person for the job.  Counsel for the Union submitted that the Arbitrator should find for the Grievor because Mr. Gorman's reasons were improbable.  However, Mr. Gorman's decision was wholly consistent with the criteria set out in the job posting.  This is a team activity in a fast-paced environment.  This position requires as a key and first listed component, an ability to work in a high-volume, fast-paced environment as part of a team.

The grievance alleged a violation of Article 8.  Reference must be made to Article 7 which is the Management Rights Clause and the first sentence of that section is key.

The selection of successful candidates is to be based on ability and qualifications in Article 8.06.  It is only after the candidates have been found to be equivalent in ability and qualifications that the position is to be given to the employee with the most seniority.  In this case, ability and qualifications override seniority.  

In this Collective Agreement, Article 8.08 provides that all are entitled to equal employment opportunities provided they are qualified and meet the requirements established by the Company for the job.  

In this case, the requirements established by the Company were not arbitrary.   Mr. Gorman's testimony indicates that the Employer had met the standards of the Collective Agreement.

Not much was said about Article 15, the training Article, in this Arbitration.  It was alleged the training stopped five months into the job.  The reason for the hold was tied to the fact that it was apprentice work.

If there was a violation, why was no grievance filed.  No one talked to the Union, no attempt was made to talk to Mr. Ton's supervisor or anyone higher up in the Company.  It was an isolated incident based upon rational logic with respect to the jurisdiction and performance of work.  It was viewed as being totally unimportant by the Grievor and that was indicated by her failure to take any action pursuant to the Collective Agreement or the harassment policy.

The Grievor was familiar with the Collective Agreement and the harassment policy as she was a signatory to it.  She was familiar with her ability to seek advice from her Union with respect to any questions related to training.  The Grievor did receive the training that is mandated under Article 15.  She was given all reasonable opportunities to broaden her experience and skills.  To now emphasize this issue without it having been earlier raised by her is an indication that her reaction to that type of problem was to withdraw.  This is not a good quality when working in a high volume, fast-paced environment and with a team.

If Article 15 is alleged to have been violated in respect of the Grievor, she had ample opportunity and advice and Collective Agreement language and harassment policy language and she could have brought it to the attention the Company.  

This is a person who did not pursue what she now alleges were very fundamental concerns.  

Turning next to Appendix H, the harassment policy.  This is part of the Collective Agreement and part of something the Grievor was involved in.  She is very aware of the policy.  She could have filed a complaint or a grievance.  When examining the grievance procedure there are time limits contained therein.

It is very clear that an investigation is to take place.  There is very clearly an avenue of confidentiality which protects a complainant.  There is no evidence or any hint of a breach of confidentiality.  The stalking, (which the evidence does not support) if it was an offense, was appropriately brought within the anti-harassment policy.  If this was that kind of situation, the policy was in effect and the Grievor had knowledge of it and chose not to follow up.  This is a manifestation of withdrawal, of not working as a member of a team and taking issues head-on.  Instead, the Grievor took no responsible action on behalf of herself or fellow Union members to bring something undermining her performance or job or threatening the economic security of herself.  

This case is about whether Mr. Gorman had reason for his decision and whether, on balance of probabilities, the Grievor has been able to show that she was qualified under Article 8.08.

She has not shown that she was so qualified and met the requirements established by the Company for the job.  The evidentiary burden is on the Grievor.  The Arbitrator must find a violation of Article 8.08 in order to hold the Company liable.  In this situation, the Arbitrator would have to find discrimination in Article 8.08 read in its entirety.  There was no discrimination based on the physical size or sex of the Grievor in this case.  Mr. Gorman was very clear on this matter.  He said the question of sex did not, would not and could not be a factor in the decision.  He would have been proud to have a woman in the pressroom.

The arguments about previous decisions about the Grievor’s situation are irrelevant because they were made before Mr. Gorman became publisher of The Red Deer Advocate.  There is nothing in his examination or cross-examination that would lead to a conclusion that he was not sincere and that he was not relying on the best interests of the Red Deer Advocate.  He was committed to hiring the best person. 

With respect to physical characteristics, Mr. Gorman's evidence is clear.  He was aware, because he is in the news business, of decisions concerning physical characteristics.  That is why he sought legal advice and followed the legal advice.  He did everything at the decision-making stage that was appropriate.  This is so because the Arbitrator could say you cannot take physical characteristics into consideration.  An Arbitrator would say it is irrelevant and contrary to law.   So, Mr. Gorman took physical ability out of the decision.  

In considering his evidence, the Arbitrator must appreciate that he did so with sincerity to ensure that the proper person got the job.  Mr. Gorman concentrated on a full consideration of the criteria set out in the job posting.

Even if Mr. Gorman did take size into consideration, that size was a relevant criterion for the Employer to take into consideration in doing the job.  The lifting component is a reasonable consideration, considering ability.  However, that was not a factor with respect to Mr. Gorman’s decision.  Mr. Gorman’s referral to attitude and team work and working together was directly relevant to the job.  Here, the apprentice is part of the team.  There are a few people working together under difficult circumstances to produce, within specified time limits, the highest quality product.  

There is nothing following the probationary review of the Grievor.   The only performance appraisal was done three months after the Grievor started the job.

Mr. Gorman's testimony was in disagreement with the other supervisors.  That was important because it was sequential.  Based on the material before him, Mr. Gorman could see that the Grievor had a problem with the supervisor in Edmonton and stuck it out.  He could see she had a problem with Grant and had a problem with Don Ton.   Mr. Gorman saw a pattern of not getting along with supervisors.  The Grievor clashed with Don Ton on occasion.  

There are three clear indications of not being able to get along with the supervisor.  This was coupled with the fact that if a problem arose, she tended to withdraw.  She raised no concern with regard to it.  Mr. Gorman has no personal knowledge of the Grievor because he has never supervised her.  He has seen her work on the bargaining committee.

There was a rational basis to the conclusion that she had a problem working on a team.   

Mr. Gorman also relied upon the views of Gary in confirming that there were problems with supervisors.  He recounted clashes with Don .   Grant made her miserable.  Mr. Gorman also relied upon the evaluation by Thelma.  Thelma compared the Grievor and Scott and found that Scott was better than the Grievor.  

It was clear that as it related to persons with experience dealing with both the Grievor and Scott, Scott was superior.  It was relevant for Mr. Gorman to consider these views and give weight to them.  It was clear that Thelma did not want to give up Scott.

It is also clear that Mr. Gorman did consider that there was some sort of personality dispute between the Grievor and Mr. Ton.  It was not satisfactory for her to have not taken any action to respond to it.  It was relevant that the Grievor believed she had a personality clash with the very person she was going to have to work with.

If there was a problem with relationships, the Grievor knew there was a process which the Company and Union had agreed upon.  In order for it to be viewed as something significant, the process in the Collective Agreement should have been accessed.  The Grievor did not complain under the Collective Agreement.  If she did not, the presumption that Mr. Gorman knew all about it or that the Company should have done something about it is not supportable.  The Grievor herself took no action with respect to it.

The Grievor admits that she called Mr. Ton a tyrant and a schoolboy.

Mr. Ton’s evaluation is of importance.  It was significant in Mr. Gorman's mind that Mr. Ton’s assessment was not made without other relevant people coming to the same conclusion.   Gary and Thelma both supported the same conclusion.  

Mr. Gorman's assessment was not done on the basis of a personal interview with Mr. Ton.   Rather, his assessment was based on a review of paper and comments that he had made.  The issue was the relationship with Jody in all of those matters.  It was quite possible for Mr. Gorman to come to the conclusion, based on the paper, that the Grievor was not going to fit in as the best person for the job described in the job posting.

Mr. Gorman was looking for someone who would fit the criteria in the job posting.  By reading the information and references, one comes to the conclusion that the Grievor was not the best person and that Scott was the best person with respect to the criteria set out in the job posting.

Mr. Gorman was looking at themes.  He had to consider whether there was anything that had been raised in this situation that warranted an investigation or a grievance.  Nothing was forthcoming from the Grievor.  Mr. Gorman had a concern about how the Grievor worked with teams.

The Arbitrator must look at Mr. Gorman's testimony to determine whether or not his assessment was reasonable in light of the established qualifications in the job posting.

It is clear from the notes of the first and second interview that the Grievor did not deal with the issues straight on.  It is pretty clear from the interview that she is not a team player.  There are mechanisms for dealing with the sort of problems that the Grievor raised, yet she did not use them.

A review of the information available to him, showed Mr. Gorman that the Grievor was not a team player and did not communicate problems in the workplace.

Mr. Gorman met the tests set out under the Collective Agreement.  He paid strict attention to the criteria for the position.  His decision was made on the basis of a review of evidence submitted by the Grievor and included comments from people who had worked with her and had supervised her.  Based on this evidence, he came to the conclusion that the Grievor was not the best person to meet what was required in the job posting.   

Counsel for the Employer referred the Arbitrator to Brown and Beatty Canadian Labour Law, and to Re Lennox Industries (Canada) Ltd., and United Steelworkers, Local 7235 [1983] 12 LAC [3rd] 241, in support of the factors which a Board may take into account in reviewing the decision of management.

Here there was sufficient evidence that the Grievor was not a team player.  That was a relevant consideration and Mr. Gorman had reasonable evidence to come to that conclusion.

Counsel for the Employer also referred the Arbitrator to Re Hospital Employees’ Union and Hospital Employee Staff Union (2001) 99 LAC (4th) 240 in support of the view that the Grievor has the onus of proving on a balance of probability that she possesses the ability to perform the job.

Here, there is not enough on a balance of probabilities to conclude that the Grievor had the ability to perform the job.

The Arbitrator must recognize that the Employer had to make a decision about two applicants.  The interview references and the statements with respect to Scott are clear and consistent throughout.  He was eager, a team player, enthusiastic and capable of working in a high-volume area.  The question is whether the right criteria were used and whether Scott was the superior candidate.  Mr. Gorman came to the reasonable conclusion that Scott was the superior candidate and his decision to appoint him should be supported.  Scott clearly had an excellent work experience with the Company and good working relationships with everyone.  He was a person that Thelma did not want to see moved on.  His candidacy was clearly superior.  Mr. Gorman made a fair and reasonable decision after evaluating the two candidates.  When one looks at the job posting and the written material presented, Scott is clearly the better person to be appointed to this job, as Mr. Gorman found.  This is not to say the Grievor should be transferred or terminated or that she is not a satisfactory employee.  She simply was not the best suited person to be selected for this job.  Mr. Gorman did not discriminate on the basis of age, sex or physical characteristics.  He took those issues out of the mix.  He dealt with what he considered to be relevant matters relating to the team approach.

The Grievor's comment about conflict with Mr. Ton was a red flag to Mr. Gorman as it indicated a difficulty with her being a team player.  

He took into account this information and was able to properly discern that Scott was a better team player.

The Grievor fully understood the mechanisms of the Collective Agreement for bringing forward issues.  She was a vice president of the Union and knew the process.  Yet she talked to no-one about her concerns.  This is important because if these issues were serious, they ought to have been properly raised.  

The issues were isolated.  With respect to the point that Mr. Ton did not testify, that issue was wholly covered by Mr. Gorman's testimony.  He did respect and would hire Mr. Ton.   He used Don Ton's information not solely or as uncorroborated statements, but made efforts to go through and compare what Gary said and what Ton said and what was in the interviews.  On the basis of this review, he found that Scott was the superior candidate.  Mr. Gorman did not do independent interviews.  He could come to conclusion that he did based on the evidence before him.  The Arbitrator can come to the same conclusion.  Mr. Gorman was not concerned about having a female in the pressroom and would have been proud of that.  He came to a clear, relevant and reasonable conclusion.  The Grievor was competing against Scott and she regarded herself to be the underdog.  Underdogs don’t always win, especially when looking at the impressive evidence with respect to Scott.  This grievance should be dismissed.

The Arbitrator should retain jurisdiction with respect what would be appropriate.  There is no evidence of loss of benefits or other rights ignored under the Collective Agreement.  At best, this is a situation giving rise to wages.

The Arbitrator should look at his jurisdiction and recognize that this is a matter best left to the judgement of the Employer.  The burden is on the Grievor to show that she was a superior candidate based upon qualifications.  She is a good person, a good employee, but she does not have superior ability to Scott.

REPLY OF THE UNION:
It is not a correct reading of the Collective Agreement to say that the Grievor has to show she is superior.  She simply must be equal.

According to Derrick Olinek’s memorandum to Fred Gorman, both of the applicants were equal in qualification.  If the issue was whether they were equal in strength, that would raise the Meiorin (supra) decision and make accommodation necessary.

The fact is that Mr. Gorman says he took size and strength out of the equation.  If they are truly out then the Employer relies solely on the attitude of the Grievor.  One question is whether they could truly take size and physical strength out of the equation.  Size and physical strength were present in all of the considerations leading up the final decision.  Even after it was supposedly taken out of the equation, it resurfaced after Mr. Olinek advised the Grievor that she was not appointed because she did not possess the physical strength.  Mr. Olinek may fall back to what he stated in his memorandum.  A clear and rational reading of the documents leads to the conclusion that there were regular and sexist comments by Mr. Ton.

Although the Employer's judgement is normally properly exercised, the Arbitrator is here sitting in review and must ask whether it was based on sound considerations.  The Union submission is that it was not.  There was a preponderance of evidence relied upon by Mr. Gorman which was profoundly suspect.

The Grievor said she was an underdog and she feared that Scott was being groomed by Gary and given unfair opportunities to train.  Scott was working under a supervisor who liked him and the Grievor was working under a supervisor who personally disliked her.  Scott did not have to deal with anyone who had a vendetta against him.   The Grievor had good reason to feel like an underdog.  Mr. Ton did not say the Grievor was not a good team player but that she was a team player with the wrong team - with the women in the mailroom.

Fairness requires that doubts and troubles be stated by the Employer so that a candidate is able to deal with negative criticisms.  In this case, in spite of the fact that the Grievor warned that Mr. Ton would be unfair to her, she was not given an opportunity to reply.

Mr. Gorman took into account the fact the Grievor had problems with supervisors.  However, the evidence is weak.  The supervisor in Edmonton eventually lost his or her job.  There is no evidence as to whose fault it was.  The Grievor stuck it out.

The incident involving Grant McCauley is interesting because anyone would have a problem with a supervisor who made sexist comments in the coffee room.  It is not a legitimate managerial prerogative to go around saying those things about women.  There is no responsibility on an employee to go along with those sorts of statements.  

Then there is evidence that Mr. Ton brought personal issues to the workplace.  The Grievor tried to be on a business-like basis with him but he criticized her for not saying “hi.”

The Employer tries to make a lot of the idea that the Grievor did not raise the training concerns, the increasing hostility of Ton, or the stalking by John Hoang or take any action under the Collective Agreement. 

It took a lot of nerve for the Grievor to even apply for this job.  If the Grievor had been even more critical she would have had a bad reputation.  She showed admirable stoicism in putting up with it.  It came to light in the job competition and had to be dealt with.  She suspected Ton would be coming after her, which he did.  These issues became focused and relevant and were raised by her at the appropriate time.  The Grievor's warnings were ignored.  Mr. Gorman ignored all the red flags.  If the Grievor kept protesting all the way along, she would have been tagged as anti supervisor.   The incident involving John Hoang was a problem outside of the workplace.  The anti-harassment policy applies to the workplace.

The Employer failed to properly assess the qualifications of the Grievor.  In Article 8.08, the Employer does not have an unrestricted ability to find that the qualifications are inadequate.  The problem here is that the bad attitude was because of physical characteristics.  The negative assessment of the Grievor flowed from the vendetta-like judgement of Don Ton.  It is not possible to escape the first part of the non-discrimination clause by wrongly making a determination of qualifications.  Is not appropriate to disqualify by implicit discrimination.

What was the real reason the training was stopped?  The only person to nail that down was Don Ton.  He could have told us.  He could have been on the stand to provide necessary information.  The Arbitrator ought to draw adverse inference from his failure to testify.  

It is important that Thelma’s assessment of the Grievor and Scott be considered carefully.  She supervised Scott for only one month or less.  She was not the direct supervisor of the Grievor, as the Grievor worked at night under another supervisor.  

With respect to Gary’s opinion, it should be disregarded because he supervised the Grievor for only two nights.  In any event, Gary James’s assessment was based totally on his concern about her physical abilities, not her attitude.  

If the Arbitrator allows the grievance, there is more than a pay differential.  There are implications for pension, overtime, shift differential, and layoff provisions.  The Arbitrator should leave it to the Parties to work out the solution and if there are any difficulties, they can bring them back to the Arbitrator.

Mr. Gorman was clear that he did not discriminate and that he would be proud to have a woman in the pressroom.  He cannot have it both ways.  This may be evidence of total sincerity or attempting to cover up.  Counsel said he asked Mr. Gorman a question over and over again “Didn't you know that if you ignored your lawyer’s advice there would be human rights implications?”  Mr. Gorman finally answered “yes” to this question after he was asked it by the Arbitrator.

DECISION: 
Article 8 of the Collective Agreement deals with hiring, recruitment and selection and provides: 

8.01
Vacancies are filled by promotion from within the Red Deer Advocate whenever a suitable candidate is available.

8.02
All vacancies for full-time and part-time positions will be posted for a period of seven days within the company.  Vacancies for full-time positions will also be posted within the Canadian division.

Positions may be advertised outside the company concurrently with the internal posting.

Job vacancies within our associated companies, which cannot be filled from within those companies, are posted on bulletin boards....

8.05
All applicants from within the company for posted positions will receive an interview on their application.

8.06
Selection of the successful candidate shall be based on ability and qualifications.  Where two or more applicants are equivalent in ability and qualifications, the position shall be given to the employee with the most seniority.

8.07
The employees of the department concerned will be notified immediately in writing of the appointment of the successful candidate.

8.08
When recruiting and hiring, the company believes that all persons are entitled to equal employment opportunities, and does not discriminate against its employees, or applicants for employment, because of race, religion, colour, age, physical characteristics, marital status, ancestry, place of origin, political belief or sex, provided they are qualified and meet the requirements established by the company for the job.

The Management Rights Provision provides in Article 7 as follows: 

7.01
The union agrees that management of the company (including the right to plan, direct and control operations; the direction of the workforce; the discharge of employees for just cause, and those matters requiring judgement as to the competency of employees) is the right and function of the employer.

The parties agree that the foregoing enumeration of management rights shall not be deemed to exclude other recognized functions of management not specifically covered in this agreement.  The Employer, therefore, retains all rights not otherwise specifically covered in this agreement.

The exercise of the foregoing rights shall not alter any of the specific provisions of this agreement.

Appendix H of Collective Agreement forms part of the Collective Agreement pursuant to Article 34.01.  The policy statement of the harassment policy provides as follows: 

The Red Deer Advocate and its employees represented by the union are committed to a working environment which is at all-times supportive of the dignity and self-esteem of individuals.

The company will communicate this policy all employees, provide appropriate education and training for supervisors and managers, and establish a mechanism for dealing with complaints.

Union employees may choose to pursue a complaint either by using the complaint procedures set out in this policy or by submitting the complaint to the joint standing committee and following the grievance procedure of the collective agreement.  

Personal harassment is defined as follows:

Personal harassment is any behaviour by any person in the workplace that is directed at and is offensive to an employee, endangers an employee's job, undermines the performance of that job or threatens economic livelihood of the employee.

Personal harassment may be defined as repeated, intentional, offensive comments or actions deliberately designed to demean an individual or to cause personal humiliation.  The definition includes such blatant acts of misuse of power as intimidation, threats, blackmail and coercion.  Also included is favouritism of one employee to the disadvantage of another.

Personal harassment occurs when an individual uses his/her authority or position, with its implicit power, to undermine, sabotage or otherwise interfere with the career of another employee.

The Company hereby agrees that the above-mentioned behavior will not be tolerated and persons conducting such behaviour will be appropriately reprimanded.  

The policy sets out a complaint and investigation procedure, appeal procedures and disciplinary responses.

In this case, it is clear that the Grievor was the senior applicant for the Apprentice Pressman position and, according to Article 8.06, she was entitled to be appointed to the position if her ability and qualifications were equivalent to the those of Scot Wood, the successful applicant.

This was a lengthy proceeding and it was not until the evidence of the last witness, Mr.  Gorman, the publisher of the Red Deer Advocate, that the true basis for the Employer’s decision became apparent.  It is clear from the evidence that the Grievor was advised by Mr. Olinek that the reason Scott Wood was appointed was that he was "more physically skilled to handle the job."  Until the testimony of Mr. Gorman it was never clearly asserted by the company that the real reason the Grievor was not appointed was because Mr. Gorman thought that Mr. Scott Wood’s attitude was superior to the Grievor’s.  Up until Mr. Gorman's testimony it appeared that the Employer had a serious concern about the physical ability of the Grievor to perform the tasks of an Apprentice Pressman.

It became clear in Mr. Gorman's testimony, and was affirmed by him, that the Employer abandoned any claim that the Grievor's size or physical ability would prevent her from performing the job functions.  Indeed, Mr. Gorman testified that if the Grievor were to have been appointed he would have taken steps to work with the Union in accommodating her.

The issue of the Grievor's physical ability to perform the tasks is therefore not a matter to be further considered by the Arbitrator as a reason for refusing to appoint the Grievor.  For this reason many of the authorities referred to the Arbitrator are not relevant.

In determining whether the Employer acted reasonably in this case I am entitled to take into account all of the considerations which management did or ought to have taken into account.  In Re Lennox Industries (Canada) Ltd and United Steelworkers, Local 7235, (1983) 12 LAC (third) 241, Arbitrator R.L.  Kennedy said at page 250:

As I stated in the British Leaf Tobacco case, the true test of reasonableness is whether the management has deviated from the path of relevancy: In forming this opinion, it takes into account the relevant considerations, failed to take into account relevant ones, or consider evidence  which is insufficient to support the premises from which the opinion is derived?  The Board is entitled to review any and all considerations which management took into account or should have taken into account in making its decision: Re Canadian Pacific Ltd., supra.

The question for the Arbitrator in this case is whether the Employer reasonably concluded that the Grievor was not equivalent in ability and qualification to the successful applicant.  The Employer's assessment of ability and qualifications must be reasonable.  An Arbitrator cannot interfere lightly in the decision of management.  As Brown and Beatty have observed: 

In the usual case, and particularly where the job in issue is a skilled and technical one, the issue is not viewed as whether the Grievor in fact possesses the requisite skill and ability, but rather whether the employer's decision as to those matters is reasonable in the circumstances.  From the earliest awards it was said that the primary function of the arbitral review in these circumstances is to ensure that: 

... the judgment of the Company must be honest, and unbiased, and not it  actually of any malice or ill will directed at the particular employee, and second, the managerial decision must be reasonable, one which a reasonable employer could have reached in the light of the facts available.  The underlying purpose of this interpretation is to prevent the arbitration board taking over the function of management, a position which, it is said they are manifestly incapable of filing."  (Canadian Labour Arbitration paragraph 6:3100 page 6-46.)

Later on at paragraph 6:3300, Brown and Beatty observe: 

Nevertheless, regardless of the type of seniority clause which the Parties have included in their agreement, is also firmly settled that an employee's claim that he was improperly denied a particular job would prevail if it could be established that the standards and criteria relied upon by the employer in making its judgement were not contemplated by the collective agreement or statute and did not bear any reasonable relationship to the work be done, or unclear or subjective, or discriminatory and in violation of human rights legislation, were not invoked in good faith, were arbitrary, and that such standards were not fairly or uniformly applied to all applicants, the different standards were retroactively imposed or not specified in the job posting, or did not constitute a balanced assessment.  

In the case before me the Employer asserts that the Grievor was not qualified for the position because she had a poor work attitude and did not communicate well with her co-workers.  It must be pointed out that this was a conclusion Mr. Gorman came to on his own, based on his review of the reference notes.  This conclusion was never conveyed to the Grievor and she was never given an opportunity to explain any concerns that management had in this regard.

In Kingston Police Services Board and Kingston (City) Police Association (Saunders) (2003) 119 LAC (fourth) 385, the Arbitrator held that the Grievor had a reasonable expectation that he would be included in a candidate selection pool.  In fact, he was not included because the Employer had concerns about his work performance and personality.  The Arbitrator held as follows at page 396: 

In my view, if management had concerns about the performance of the Grievor, and if these concerns were sufficient to disallow the Grievor from taking part in a candidate’s selection process for a canine officer, it was incumbent upon management to bring these concerns to the attention of the Grievor and to give him the opportunity to respond.  This is particularly so when, on the face of the memorandum seeking applicants to go on the candidate’s selection course, there is a suggestion that persons who meet the minimum criteria will be considered, and there is mention of a selection process to be designed, presumably to deal with situations where there are too many applicants, or other situations or concerns which might result in the exclusion of an applicant who otherwise meets the minimum requirements.

In my view, the exclusion of Constable Saunders from participating in the candidate selection process, based on allegations of unsuitable work performance, when such allegations were not brought to his attention, and where there was a process provided for to have an interview, or otherwise to seek comments or explanations from the Grievor prior to determining that he was unsuitable, was to treat the Grievor adversely with no just cause. 

In the case before me it is clear that the Grievor was not advised that her attitude was a concern.  The Grievor did attempt to alert the interviewing panel that the personality clash with Mr. Ton might have adversely affected his assessment of her abilities, but management did not indicate to her that this was a concern she should address.  In his purely private consideration of the notes from the reference checks, Mr. Gorman concluded that there was an attitude and communication problem.  These issues have never been fairly placed before the Grievor. 

It is clear from the evidence that there was a significant disconnect between the views of the decision maker, Mr. Gorman, and the views of the person heading up the interview process, making the reference checks and making a recommendation, Mr. Olinek.   It is clear that Mr. Olinek was of the view, as expressed in his memorandum of November 3, 2003, that the two applicants were “equal in qualification”: 

With both having worked in our pressroom for three years there is little doubt in my mind that the two of them are equal in qualification.  I believe, however, that physical ability is a determining factor.  Attitude, as we all realize is difficult to objectively prove although I firmly believe it carries as much weight as the physical factor.  

It is clear that Mr. Olinek was not properly instructed by Mr. Gorman as to the appropriate criteria to take into consideration.  During the course of the interview process Mr. Gorman became aware of the concern about the Grievor’s physical ability to perform the tasks required of an Apprentice Pressman.  He realized this might create a problem and sought legal advice.  His lawyer told him about the Meiorin (supra) decision.  Mr. Gorman understood from that advice that if the reason for not appointing the Grievor was physical inability to perform the task, a human rights issue could arise and the company could be required to accommodate the Grievor.

Mr. Gorman failed to pass along this information to the Human Relations Manager, Nancy Eby, or Mr. Olinek, the two people who were most intimately involved in preparing and conducting the interviews and gathering the comments from referees.  As is clear from Mr. Olinek’s memorandum, the only real point of distinction between the candidates, or in his words "the determining factor," was physical ability.  

Upon receiving Mr. Olinek’s memorandum, Mr. Gorman was aware that he could not simply endorse the recommendation on the grounds set out by Mr. Olinek.

Instead, Mr. Gorman had to review the paper trail and come up with a legally acceptable, alternative, reason for refusing to appoint the Grievor.  Mr. Gorman testified that his objective was to appoint the best person, but his ability to come to a proper conclusion, given the misdirected interview and reference check process, was challenging.

Mr. Gorman had never personally supervised the Grievor or Mr. Wood so he had no personal knowledge of their attitudes.  Mr. Gorman had met the Grievor through her work with the Union but he indicated this experience had no bearing on his decision.

Mr. Gorman examined the notes taken by Mr. Olinek of the reference checks.  All of the reference checks for the Grievor expressed a concern about her physical ability to perform the task.  Gary James said that her weak point was that she “carried a shaft very awkwardly and seemed taxed right out to lift it.”  In response to the question whether the applicant’s skill set would fit the position, Mr. James responded: "except for strength and size issues".  He went on to elaborate that: "engaging upper units on sub press need strength and arm strength.  Don't believe she could reach and if she could would she have strength to turn and draw in gear at same time."  In response to the same question, Chris Solomon responded that the Grievor’s "size limitations (re: lifting) when it comes to lifting large bundles - would not lift 40 pounds - asked for help or breakdown."

Mr. Solomon elaborated upon this concern in a note as follows: "Janice’s physical status and ability to do weight-related work.  Chris stated that he has real concerns about her ability to lift shafts, move rolls, etc.  He commented that she has had work-related injuries due to lifting (back, neck problems) in the past and he would have concerns about reoccurrences."   Thelma Welland replied to that question: "I don't know about heavy lifting.  Usually guys did heavy lifting in mailroom.  Don Ton responded that "strength is a concern..., has physical limitations."

The referees for Scott Wood both mentioned his physical prowess.  Gary James said that Scott Wood has “shafted rolls, moves rolls, all weights, all sizes."  Thelma Welland said that Scott Wood was "physically strong."

It is clear from these reference checks that physical ability to perform the task was a paramount concern of the referees, as it was for Mr. Olinek.  Is difficult to ignore the fact that everyone other than Mr.  Gorman was concerned about the Grievor's physical ability to perform the job.

Mr. Gorman apparently cleared his mind of the concerns over physical ability and instead focused on the Grievor's attitude.  The notes of the reference check for Chris Solomon indicate that the Grievor “worked well on her own,” the quality of her work was “very good,” he could not “recall any problems” with the Grievor “getting along with others” and that she had “good organizational skills” and “was not afraid to tackle new tasks.”  Her weak point was that she was a “know-it-all.”  Mr. Gorman tended to discount the positive aspects of Mr. Solomon's appraisal.  In any event, it is clear that Mr. Solomon stopped supervising the Grievor in 2000.  Mr. Gary James’s assessment was based on two nights observation of the Grievor.  He noted that she “worked fine on her own” and the quality of her work was “good.”  She seemed to get along “allright” with others and “worked well without a lot of direction.”  

Thelma Welland was not the direct supervisor of the Grievor.  Her answer in response to the question “Work effectively on his/her own” was that she was “good on her own” and rated the quality of her work as “good” and said that she got along with others “fine.”  Ms. Welland observed that the strong point was that she “worked well on her own.”  She did not know any weak points

It is clear that none of the above referees had any significant opportunity to observe the Grievor in the relevant time frame.  That meant that Mr. Gorman had to rely heavily upon the reference notes from Mr. Don Ton, the night press supervisor.  Mr. Ton’s appraisal was relatively negative.  In response to the question “whether the applicant worked effectively on his/her own or did he/she need close supervision,”  Mr. Ton responded "needed direction what to do next.  Needs supervision, slacks off somewhat.”  In response to the question “How did the applicant get along with others” Mr. Ton responded "doesn't talk to Don or John, won't even say ‘Hi.’   Jamie OK, Jody fine."   In response to the question “What are his/her weak points,” Mr. Ton responded "seems more a member team with mailroom (more ladies)” “teamwork communication in press.” 

Mr. Ton did say that the Grievor had a good ability to learn.  In conclusion, Mr. Ton said that he would not rehire the Grievor and that she "doesn't try to get along.  Moody."

Mr. Gorman had two notes from referees to consider with respect to Scott Wood.  Thelma Welland said that Scott Wood worked “good” on his own and the quality of his work was “excellent.”  In response to the question “How did the applicant get along with others” she responded "good".  She described his strong points as “eager to work.  I didn't have to ask twice.  Wanted to help.”  These comments were based on Thelma Welland’s opportunity to observe Scott Wood for one month from August 2000 to  September 2000.  Gary James also provided an assessment of Scott Wood.  He said that Scott Wood was “very good on his own,” that the quality of his work was “excellent” and that he got along with others “very well.”  He said his strong points were that he was “always pushing to do better.”  Mr. James noted Mr. Wood’s weak point was that he “could get flustered when things don't go well."  Mr. James said he would re-employ Mr. Wood and noted that he was “very conscientious and a quick learner."

When the issue of strength and physical ability is removed, and when the relevance of opportunities to observe is taken into account, it is clear that Mr. Gorman could not place much weight on the views of Ms. Welland who had not worked with the two applicants since 2000.  Gary James’s assessment of the Grievor is not of much weight since it is based only two nights observation.  Chris Solomon's observations of the Grievor date from June 2000.

Mr. Gorman could only reasonably rely upon the assessments of the two supervisors -  Gary James, with respect to Mr. Wood, and Don Ton, with respect to the Grievor.

Was it fair to consider the views of the two supervisors?  On the surface, it would appear to be fair.  However, there is a serious problem with the reliability of Mr. Don Ton’s assessment of the Grievor's attitude.  There is clear and cogent evidence before the Arbitrator that there was a personality conflict between Mr. Don Ton and the Grievor.  

Jody Foon testified that he had a long work relationship with Don Ton and they had been friends for 12 years.  He testified that his relationship with the Grievor had a negative effect on his relationship with Mr. Ton.  Mr. Foon testified that Mr. Ton regarded his involvement with the Grievor as “non-viable given the working situation.”  According to Mr. Foon, Mr. Ton tried to make it complicated for him and the Grievor.  

Mr. Foon testified that Don Ton gave the employees in the pressroom instructions as to how to deal with the Grievor.  Five months after the Grievor started in the pressroom, Mr. Ton approached all of the pressman who were gathered around a bench on the east side of the pressroom.  The Grievor was also present.  Mr. Ton told the employees to show the Grievor how to do basic things on the press such as hanging plates, scooping inks and setting keys on the units.

About three days later Mr. Ton came back to the same employees around the same bench.  The pressman on shift were there but the Grievor was not present.  Mr. Foon testified that Don Ton told the pressmen that from that point on we were not allowed to train the Grievor “any further than what she already knew or from what she was already currently trained to do.”  Mr. Ton did not give any explanation for reversing his instruction.  Under cross-examination Mr. Foon testified that Don Ton intended to exclude the Grievor from the second meeting.  

There is no explanation as to why the training for the Grievor was halted so soon after it began.  The Grievor was of the view that the training would have assisted her to become a better qualified candidate for the position she was seeking to fill.  Without evidence from Mr. Ton there is no credible explanation for the decision to end the Grievor’s training. 

Mr. Foon testified that Mr. Ton had a number of discussions with him about his relationship with the Grievor.  He would ask Mr. Foon what the Grievor meant to him and why he was with her.  Mr. Foon characterized these as personal remarks that were inappropriate in the workplace.

It was clear that Mr. Foon was troubled by the persistence of Mr. Ton in raising personal issues concerning his relationship with the Grievor at work.  Without testimony from Mr. Ton there is nothing to contradict the allegation that he made persistent, inappropriate, and personal remarks to Mr. Foon for a long period of time.  Mr. Ton clearly did not like the relationship between the Grievor and Mr. Foon and actively attempted to end it.  This was an entirely inappropriate interference by Mr. Ton in the personal life of the Grievor and Mr. Foon.

The Grievor testified that Don Ton never made her feel comfortable.  She testified that the guys would get together and go for lunch and would never ask her to go with them.

The Grievor testified that it took three months for her to obtain a uniform for the pressroom.  In the meantime she had to wear her own clothing.  

The Grievor testified there were a lot of jokes about whether she would use the guy’s locker room because there is no private area for women to change their clothes, nor a shower or locker room.  As a result, the Grievor used the washroom in the mailroom or  the wash room in the circulation area.  The Grievor testified there are no shower facilities for females in the building and that when she was changing clothes she had to do so in the mailroom washroom.  It was too uncomfortable to attempt to change in a cubicle.

The Grievor testified about an incident in April, 2005.   There was a falling out between Don Ton and Jody Foon.  The apprentice was getting more hours than Jody.  The Grievor testified that to get at Jody through her, Don Ton said that the Grievor had to move all shafts on all roll changes.  Don Ton instructed the guys to wait until the Grievor got there to move the shafts.  While the Grievor was in the process of moving out a shaft Don Ton said to her that she would have to move the shafts on all the roll changes.  On the shift she moved about six shafts.  The Grievor testified that she did a roll change with Jamie and that, while Jamie can move a shaft with one hand, he waited for the Grievor to come to do the shaft change.

Without testimony from Mr. Ton to contradict this story, it would appear that Mr. Ton singled out the Grievor and required her to perform serious additional manual labour as a way of getting back at her boyfriend, Mr. Foon.  Such behavior is unacceptable.

The Grievor testified about personality clashes she had with Don Ton.  She testified that Don Ton would shuffle breaks around and that he was giving her one15 minute break per shift.  While Don Ton would send several pressman for coffee or lunch, he would give the Grievor only one break.  The Grievor told him that she was entitled to three breaks.  Don Ton said that he was the foreman and he would decide when the Grievor got a break.  The Grievor went to Gary James, the head foreman, and asked how many breaks she was entitled to.  Gary James replied that she was entitled to three breaks.  A day or two later Don Ton called all of the shift people together and said the people had to come to an agreement with respect to breaks.  Everyone agreed they would take two breaks of 20 minutes each and a half hour lunch break.

One night the Grievor and another employee worked for 5 and a half hours with no break.  Don Ton said that he could not stop the press and could not allow any breaks.  The Grievor filed a complaint and that did not happen again.

Once again, without evidence from Mr. Ton to contradict the Grievor’s story, it appears that he used his authority to deprive the Grievor of breaks to which she was entitled.  The matter was resolved after the Grievor complained to Gary James, but the fact Mr. Ton acted this way toward her is troubling, when taken together with the other allegations.

The Grievor testified there was a personal problem between her and Don Ton.  She said that she tried hard to keep it outside work but that Don brought it to work.  She testified that after she and Jody started seeing each other, Don Ton became overbearingly rude.  She said it was like going back to junior high again.  She testified that she started avoiding Don Ton and spoke to him only on a work level.  She had no personal conversations with him.   The Grievor testified that the personal “stuff” started two years prior to the interviews.  The Grievor did not believe her relationship with Jody should have any effect at work and that it was not appropriate for Don Ton to raise the matter.  

The Grievor testified that Don Ton would “badger” Jody about what he saw in the Grievor and why he wanted to go out with her.  She testified that he would go on and on and that the badgering took place at work.

One evening the Grievor was working together with another employee who came out with the comment that "Don is a tyrant".  The Grievor said that she understood what the employee was saying but Don took it badly and said that in his mind he had been called an "asshole."   The Grievor said to Don Ton that he was not getting it.

The Grievor testified that at one time John Hoang and her got along OK.  However, John Hoang started doing strange things.  When Jody and the Grievor built their new house, John Hoang said he was going to find out where they lived.  

Then John started telling Jody whose cars were parked at the Grievor's house.  It became clear that John Hoang was stalking them.  Jody told John to quit.  After that, the Grievor just did work-related things with John.

The Grievor presented an understandable reason for not having personal conversations with Don Ton or John Hoang at work.  In the notes of Don Ton’s reference check, Don Ton is quoted as saying that in the Grievor "doesn't talk to Don or John, won't even say ‘Hi’.  Jamie OK,  Jody fine.”  Mr. Gorman relied upon this statement as evidence of the Grievor’s failure to communicate.  In fact, if the Grievor's version of events is to be believed, and without Mr. Ton's testimony, there is no competing explanation, it would appear that her failure to communicate with Don Ton and John Hoang was perfectly understandable and should not be characterized as a general failure to communicate.

The Grievor testified that she heard from Don Ton that Gary James was grooming Scott Wood for the apprentice pressman position. 

In cross-examination the Grievor testified that she thought Don Ton felt that the Grievor had "stolen his best friend", Jody Foon.  Don Ton’s treatment of the Grievor slid after she began seeing Jody.   The Grievor testified that Don Ton is a very macho guy who referred to guy things and girl things.

The evidence of Jody Foon and the Grievor indicates there was a significant personal problem between Don Ton and the Grievor and Mr. Foon.  The behaviour of Don Ton, which is described by both witnesses, is disturbing.  It appears that Mr. Ton objected to the relationship between the Grievor and Mr. Foon and badgered Mr. Foon at work persistently about the relationship.  It also appears that Mr. Ton made life difficult for Mr. Foon and the Grievor.  He directed that the training of the Grievor stop three days after it commenced.  He was overbearingly rude to the Grievor, he shuffled around the Grievor's breaks and told her he could do so because he was the foreman.  

All the evidence concerning the behaviour of Don Ton toward the Grievor raises a serious question about his ability to fairly assess her attitude.  If the statements and actions attributed to him are true, I would find that his assessment of the attitude of the Grievor was unreliable.  Mr. Ton was not called as a witness so it was not possible to hear his answer and defense to the allegations of Mr. Foon and the Grievor.  There was adequate opportunity for him to be called as a witness as the Hearing was spread over several months and the allegations of the Grievor and Mr. Foon were made in the early stages of the arbitration process.  It could have been anticipated that the reliability of Mr. Ton’s assessment would be crucial for the Employer's case as Mr. Gorman indicated in his evidence that Mr. Ton’s assessment was the critical evidence of the poor attitude of the Grievor.

Given that Mr. Ton was not called, we are left with the competing assessments of Mr. Gorman and the Grievor and Mr. Foon.  Because Mr. Gorman was not in a position to observe the interplay between Mr. Ton and the Grievor and Mr. Foon, he is not in a position to dispel the doubts raised by the allegations.  Mr. Gorman’s general assertions about Mr. Ton’s good character do not suffice to remove the serious doubts raised by the allegations of Mr. Foon and the Grievor.

The Employer was not taken by surprise by the allegations of a poor relationship as the Grievor highlighted this concern in the interviews because she feared that Don Ton would give her a negative assessment based on the personality clash.

Mr. Gorman ought to have been alerted to this personality dispute and ought to have taken steps to ensure that the personal differences between Mr. Ton and the Grievor did not adversely affect his judgement.

In the result, I am of the view that Mr. Gorman did not fairly appraise the abilities of the Grievor and could not reasonably conclude that Scot Wood was better qualified than the Grievor to be appointed as apprentice pressman. 

For the reasons stated above, the review by Mr. Gorman of the reference check notes was not adequate to set aside the assessment of Mr. Olinek in his memorandum of November 3, 2003 that: "with both having worked in our pressroom for three years there is little doubt in my mind that the two of them are equal in qualification."  

It is my conclusion that the Grievor is entitled to be appointed to the position of Apprentice Pressman effective from the date on which Mr. Wood was appointed.  The Grievor is entitled to be made whole for any losses suffered as a result of the failure of the Employer to comply with the Collective Agreement.  I will retain jurisdiction to resolve any differences arising out of the efforts to implement this Decision.

This Decision is signed by the Arbitrator and dated this twenty-third day of February 2006, and issued from Edmonton, Alberta.  

_____________________

Timothy J. Christian, QC
